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Gendering the Law

Introduction

1.
Suddenly, everyone is interested in transgender people.  Trans people are the subject of everything from newly-created queer studies departments to trendy episodes of Law and Order. 

2.
Though the first sex reassignment surgery exploded into the public consciousness in 1952, trans people did not become the subject of academic research, legal reforms, and public interest till the mid-1990s.

3.
This paper considers the developments in transgender law in Canada, contexting developments here with those in Europe, the USA, and Australia.   I look both at cases which do, and cases which do not, include an anti-discrimination claim.  I suggest that most of the decisions in the non-human rights area can be understood as a judicial reaction to an apparent breach of one of the eight basic cultural assumptions about gender:  
· That gender is knowable from birth

· That the way to know a baby’s gender is to look at their genitals

· That there are two genders

· That there are only two genders

· That the genders are ‘opposite’ to each other

· That the genders are perfectly complementary

· That the natural form of human bonding is the complementary of male-female pairing

· That gender is immutable 

4.
In the human rights context,  Canada leads the world in trans-positive human rights cases.  Trans people will be able to follow the precedents established by lesbian and gay people in gaining Charter protection on the basis of ‘sexual orientation’.  It will not be long before there is a determination that ‘gender identity’ is a Charter-protected ground. 

5.
I predict that, though current trans claims are brought almost exclusively by transsexuals, whether pre- or post-sex reassignment surgery, and though almost all the claims relate to access to gendered spaces or services, future claims will be brought by non-operative transsexual and other transgender people, and will be framed as a demand that there be changes in the system of gender.

6.
I write this paper as a non-trans lesbian woman.   So I am writing about trans people from my location as a ‘privileged other’.  When you read what I write, you have to read it remembering that because I am not a transgender person, I may have missed many points completely.  

7.
And I am writing this paper on the assumption that you are a non-trans woman or man, sharing with me the dominant cultural assumptions about gender.
Who trans people are

8.
‘Transgender’ is a term which has developed as an umbrella term for gender-variant people. It includes anyone whose experience does not fit into the traditional binary of ‘male’ and ‘female’.
  

9.
Much of the popular focus, and almost all of the legal cases, concern transsexual people.  Transsexual people experience themselves as being born in the wrong body. They experience acute lifelong distress at having the body of, and being treated as, a member of the gender opposite to the gender they know themselves to be.

10.
Currently the only treatment for transsexual people is sex reassignment, a radical, arduous, and expensive hormonal and surgical process which brings the person’s body into line with their innate sense of gender.  Preoperative and nonoperative transsexuals are people who would be eligible for sex reassignment surgery; but have not yet had the surgery, or will not have the surgery for whatever reason.  

11.
‘Transgender’ also includes crossdressers, formerly known as ‘transvestites’.  Crossdressers are people, most often heterosexual men, who from time to time cross dress as women as a form of sexual arousal.  Crossdressers also do not challenge a binary gender: they understand themselves to be of one gender (usually male) acting as the other (usually female).  

12.
Drag kings and drag queens are women and men, respectively, who imitate the gender they were not assigned, often as entertainment.  Drag kings are usually lesbian; drag queens are usually gay; but for the same reason as crossdressers they do not challenge a binary gender order.

13.
Other transgender people may identify as both, or neither, male or female: claiming an identity that is neither binary nor, necessarily, fixed over time.  And they have many names: bois, genderqueer, drag kings, transmen, trans, gender variant… And it is these people whose existence and claimed identity challenges our most fundamental understandings of the world and how it operates.  

Nature of trans oppression

14.
Think of a time when you saw someone, maybe spoke to them, but didn’t know their gender.  You may remember feeling disconcerted, and preoccupied to learn the person’s gender before you ‘made a mistake’.  Think of a time when you have been mistaken about someone’s gender.  Your reaction on learning of your mistake might have been embarrassment, or anxiety, or a feeling of being tricked or betrayed, or a feeling of rage.


15.
Gender is the first thing we want to know about a person.  “Boy or girl?” is the first question when a baby is born.  In this culture, not knowing or being mistaken about someone’s gender is deeply upsetting, especially if the not-knowing cannot be ‘cured’ by asking a question.  Those code-and-respond moments are fleeting and generally unremarked, because we generally do know the gender of people we encounter.  We are very good at ‘reading’ gender cues.
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16.
We code a person’s gender as our first clue in how to react to them.  As a woman, am I likely to experience a sexual come on, sexual harassment, or sexual assault from this person?  If he is a man, entirely possibly.  If she is a woman, probably not.  The (hetero)sexual dynamic is always present, framing our responses.  
  For most of us, our own gender is one of the most self-evident things about us.  That is true for transpeople as well.  As sure as I am that I am a woman is as sure as Kimberly Nixon is that she is a woman.

17.
The dynamics of the oppression of trans people are the same as the dynamics of any oppression, though of course the oppression plays out differently depending on whether it is based on race, sex, religion, sexual orientation, etc.

18.
First and foremost, the view of non-trans people – the view of the dominant group – is that trans people are ‘different’, a ‘mistake’, an ‘exception’.  Conversely people who are unambiguously male, or unambiguously female, are ‘normal’.  That is the first rule of oppression:  othering. Othering
 is the ongoing assumption that the (numerically or politically) dominant group is the norm, while anyone not conforming to the dominant group is ‘different’. Othering has the effect of excluding the other from the dominant social order.  

19.
People in the dominant group do not necessarily ‘other’ people deliberately or even consciously.  For those of us who are non-trans, the conviction that we know our own gender for certain, together with the conviction that there are two and only two genders, are assumptions or beliefs which are fundamental to our experience of ourselves and of the world.  We experience ourselves as normal.  That experience of normalcy is an experience very hard to describe: it is like describing the air we breathe, so pervasive and fundamental are the ideas which shape us.  It is an internalization of the idea and the experience we have in the world that we are normal, unexceptional, natural, right.   It is in fact our experience of socially-conferred privilege:  internalized dominance.  

20.
Typically, we regard anyone whose gender is genuinely ambiguous as either deliberately nonconformist,  or a “mistake”.  Among the dominant group, in this case non-trans people, there will be a range of stances toward the oppressed group.  Some people will think that the oppressed group are evil or wrong, and that they could, if they wanted to, solve the problem by enacting gender conformity.  Other people will feel a sense of mission to ‘help’ the trans people.  Still others will ‘explain’ trans people.  But all of those responses have as an implicit assumption that it is the non-trans people who are the standard of normal.  That includes an expectation that trans people would want to end their status as trans people if they could, and a certainty that one would never voluntarily assume a trans agenda even if it were possible to do so.

21.
All of us non-trans people experience the fact of trans people as threatening to our world view.  

22.
As is true of any oppression, the people oppressed grow up in, and acquire, the same set of beliefs about what is ‘normal’ and what is not, what is expected and what is not, that the non-trans people do.  They, too, internalize those notions.  But because they internalize those ideas about what is right and normal, while at the same time not having the characteristics of the right and normal, their experience is one of internalized oppression.  Internalized oppression is the conviction among the disadvantaged that their social condition is shameful, that their existence is less worthy, less perfect, less natural than the existence of members of the dominant group.

23.
It is not surprising that the word for the differences between men and women, and the word for relationships between men and women, is the same:  sex.  Nor is it surprising that though there are two words – ‘sex’ and ‘gender’ – often defined in articles like this so that ‘sex’ refers to the biological indicators, ‘gender’ to social roles or social treatment of biological indicators -  the two words are used virtually interchangeably to describe whether one is male or female.  

24.
The implacable and inevitable division of the sexes into two and only two genders serves the purposes of a culture in which men are privileged over women, both in the public and the private sphere.  There are only two sexes, they are perfectly complementary – but one sex has, properly, more power than the other.  

25.
The assumption of perfect complementarity also provides a rationale for considering lesbians and gay men to be unnatural, a violation of the God-given moral order of the universe.

Living Trans

26.
Trans people walk through the world in terror:  terror that at any moment they will be punished for gender violations.  Before they transition, they have to police their own behaviour at every moment to make sure that they are correctly acting the part that they have been assigned, lest someone realize that they are not a ‘real’ man, or woman, at all.  

27
For transsexuals during and after transition, and for other gender variant people all their lives, every trip to the washroom means running the gauntlet.  Non-trans women call security, call their boyfriends, call the police…to complain about  a man in the washroom.  Transmen discovered to be trans in the men’s washroom risk being beaten up or killed.

28
Trans people are treated as if they are not fully human.

29 
They are often evicted from their homes,  denied or fired from jobs,  refused treatment by medical professionals,  beaten or sexually assaulted.  If they are hospitalized, transwomen may be put on the men’s ward, regardless that they are and appear to be women; transmen may be put on the women’s ward, making a difficult experience excruciating.  The same thing may happen if they are in a gendered care facility, or if they are picked up by police.  

30.
Once a transsexual has had sex reassignment surgery they may disappear into their reassigned gender, creating a history for themselves which obscures their trans status, to avoid the risk and the ridicule of being known as trans.

31.
A disproportionate number of trans people are sex trade workers, since it is one of the only ways to raise money necessary for treatments not covered by medicare;
  and trans sex trade workers are especially vulnerable to being beaten or killed.

32.
As oppressed peoples, trans people may use drugs or alcohol to deaden the pain of their everyday experience. 

33.
Having and maintaining a relationship is extremely challenging.  If a transperson has a relationship before they come out as trans, their partner often ends the relationship. A frequent explanation is that the partner does not want to be in a relationship with someone of the same gender (or, if they are lesbian or gay, with someone of the other gender), because that would mean that they, themselves, are gay.  If Belinda loves Paul, Belinda’s sexual orientation changes just because Peter has surgery?    Somehow the fact that their partner achieves recognition of the gender they know themselves is transliterated to produce a different sexual orientation in them.  Nothing could more succinctly illustrate the cultural interconnectedness of sex and sexual orientation.

The trans challenge to the natural order

34.
Like any oppressed group, trans people pose a threat to the ‘natural order’, a threat to the central gender myths of dominant North American culture.  The elements of the myth include the following:

· That gender is knowable from birth

· That the way to know a baby’s gender is to look at their genitals

· That there are two genders

· That there are only two genders

· That the genders are ‘opposite’ to each other

· That the genders are perfectly complementary

· That the natural form of human bonding is the complementary of male-female pairing

· That gender is immutable

35.
Each of those elements depends on and reinforces all of the others.
 And members of the non-trans culture, or at least the heterosexual components of non-trans culture, believe all of the elements of those myths not only about the world, but about themselves.    

36.
Just as the feminists debunked the myth of ‘man’ as embodying the human experience, trans people debunk the gender myths.  Trans people and intersex people, are living  proof that gender is not always knowable at birth;  that a genital inspection is not a definitive test of gender; that there are not only two genders; that gender is immutable.  And what does complementarity of genders mean? 

37.
“In fact”
, as medicine tells us, ‘gender’ in the sense of self-knowledge as “either” male or female is not recognized by a child before s/he is three or four years old even though current scientific thinking believes that the child’s gender identity is formed in the first three months of gestation.  And, “in fact”, gender is multifactoral  Depending on whose list one uses, it may include chromosomes, hormones, primary sex characteristics, secondary sex characteristics, reproductive capacity, social identity (how the world treats the person), gender identity (how the person understands her/himself), etc.  And those factors may or may not be congruently male, or congruently female.  

38.
Recent research indicates that the brain is also ‘gendered’.  Some functions of the brain are associated with males and some with females.
 So ‘what is gender’ is a very complicated question.  Is there something which is gender, and to which there are other correlative factors?  Or is there a cluster of factors which, together, compromise ‘gender’?  

39.
So transpeople pose a profound challenge to the central tenets of a society organized as a gendered hierarchy -- unless, of course, transpeople are ‘exceptions’, ‘freaks’, ‘mistakes’.  Unsurprisingly, that is how transpeople have been (re)constructed.  

Says Who? 

40.
The primary source of authority for gender questions is the medical/scientific communities.  

41.
From arbiting every new baby’s gender, to determining what is and is not acceptably mono-gendered to escape surgery to ‘correct’ their gender, to diagnosing conditions that produce gender-anomalous results, to being the gatekeeper of sex ‘reassignment’ surgery, to developing explanations of gender variance,  it is doctors who hold the privileged place of knowledge about gender in this culture.

42.
Where a person’s gender factors are not congruent, medicine understands its role to be to identify conditions which do not conform to the standard M/F paradigm,  to explain the cause of the variation, and to the extent possible to rectify the lack of congruence among the gender factors so that the person is clearly one gender or the other.

43.
Transsexual people show no observable signs or symptoms as babies or young children.  It is when their own gender identity develops and it becomes clear that the child identifies as a member of the gender “opposite” to her genitals that it becomes possible to diagnose ‘gender identity disorder’,
 the only known treatment for which in this culture is surgical sex reassignment. 
   This is the condition popularly described as ‘being born in the wrong body’. 

44.
The medical goal in treating people with gender variant conditions is always to make it possible for them to live convincingly as a member of one, and only one, gender.  The absolute belief in only two, immutable, genders mandates the modification of bodies to fit the gender, rather than a modification of gender categories to fit the wide experience 
of gender in the world.


45.
Doctors also have the right to ‘change’ someone’s gender.  But whereas any other kind of cosmetic surgery, including surgery to enhance one’s gender performance such as breast augmentation or penile lengthening, is possible to undertake on the basis of the patient’s informed consent about the nature and risks of the proposed procedure, that is not true for sex reassignment surgery.  Before a doctor can perform SRS the client must live full time in the target gender for at least one, and sometimes two, years – before the surgery.

The Legal Imprimatur:  Birth Certificates
46.
Once the doctor has ascribed a gender to a baby, the gender is recorded  on the child’s registration of birth.  At that point, the baby has been legally designated as a member of one of the two available genders.  .  

47.
A birth certificate provides evidence but not proof of one’s gender.  According to B.C.’s Vital Statistics Ac
t, the effect of the registration is :

   41 (1) Subject to subsection (3), a certificate, or a certified copy or certified electronic extract of a registration, is admissible in court as evidence of the facts recorded in the certificate, certified copy or certified electronic extract, as applicable. 

      (2) It is not necessary to prove the signature or official position of the person who has signed a certificate, certified copy or certified electronic extract described under subsection (1). 

      (3) A certificate that has been cancelled under section 40.1, or a certified copy or certified electronic extract of a registration that has been cancelled under section 8 or 28, is admissible in court as evidence only 

	(a)
	
	of the fact of the certificate, certified copy or certified electronic extract having been issued, and
	

	(b)
	
	of the information contained on the face of the certificate or registration, without being evidence of the truth of that information. [emphasis added]

	


48.
That designation cannot be changed unless the person can show expert evidence of a surgical reassignment of their gender – and lives in a province where it is statutorily possible to change the gender on one’s birth certificate.

49.
In British Columbia, a person must produce certificates from two medical practitioners:  the surgeon who performed the surgery, and a second practitioner to verify that the sex change was done.  In addition, evidence that the surgeon was licenced to perform the surgery is required.
  Having satisfied the registrar of these facts, a new birth certificate is issued, showing the person’s newly-designated gender as having existed since birth.

50.
This approach to the certification of gender is consistent with a treatment of the original registration as a mistake:  the newly-registered gender is recorded as if it had been the person’s gender when they were born.

51.
In British Columbia it is straightforward to change one’s given name under the Name Act. 
  However it is not always so simple.  Micheline Montreuil had to go all the way to the Quebec Court of Appeal to get a decision that she could change her given name from a ‘masculine’ name to a ‘feminine’ one.

Medicine in law
52.
Transgender people encounter the law’s gendered restrictions at every turn:  every time that they fill out a form that requires M/F; when they want identification of their true gender by way of a driver’s licence, birth certificate, or passport; or if they want to marry, divorce, or make any spousal-related claims; if they want to register in a roll of professional people such as physicians or lawyers or engineers; if they are applying for virtually any statutory benefit—the occasions are endless.  

53.
And the law recognizes only ‘male’ and ‘female’.

54.
Where for whatever reason the law requires proof of gender, either beyond a birth certificate or where a person does not have a birth certificate, it relies on expert evidence, almost always from medical doctors, and typically from psychiatrists. 

55.
With respect to transsexual people, the expert evidence comes from psychiatrists, who  explain the nature of ‘gender identity disorder’ – the medical term for the acute distress that transsexual people experience because of the incongruence between their body and their identity - as it is understood in the DMSIV.
  Their evidence is to the effect that ‘gender identity disorder’ (formerly known as ‘gender dysphoria’ or ‘transsexualism’) is recognized in the DSM as a psychiatric condition, the only current treatment for which is sex reassignment surgery, to bring the individual’s body into alignment with their gender identity.

56.
However, though the courts always agree with medical opinions which support traditional gender assumptions, where the opinions have run counter to traditional gender assumptions the courts have felt free to substitute their own views about what ‘gender’ is, and in particular whether to give legal countenance to a ‘change of gender’.

Gendering in Law
57.
Where there is a conflict among gender indicators, for example for transsexual people, the law has had to decide which of the gender indicators to privilege as the determinant of gender.  

58.
It is when the courts consider gender questions that the social assumptions about gender become evident. As we will see, the courts have historically consistently rendered judgments which have maintained and reinforced the gendered order, and this culture’s gender assumptions:

· That gender is knowable from birth

· That the way to know a baby’s gender is to look at their genitals

· That there are two genders

· That there are only two genders

· That the genders are ‘opposite’ to each other

· That the genders are perfectly complementary

· That the natural form of human bonding is the complementary of male-female pairing

Knowable from birth

59.
The assumption that a person’s gender can be determined when a child is born is built into the universal birth certificate regimes which mandate the registration of a child’s gender when a child is born.  It is a matter of medical and legal convention, and social expectation, that gender can be known immediately.  There is no cultural understanding of the medical evidence that gender identity develops around three or four years of age.  

Two and only two genders

60.
That there are two, and only two, genders is an assumption which underlies the entire legal system, beginning with the registration choices on the birth certificate.  Even though it is sometimes impossible to discern from an infant’s genitals what the infant’s gender is, there is no place to  record that fact, no ‘other’ option. It is impossible to imagine a more stark demonstration of the culture’s insistence on two-and-only-two genders than that there is no provision to record any other fact.

61.
That there is no cultural understanding that gender identity develops when a child is three or four means that there is no conceptual space, no social space, for a child whose gender identity is incongruent with her or his genitalia.  It is un-think-able. We do not have a way to understand that though most little boys have penises, some little boys have vaginas, and though most little girls have vaginas, some little girls have penises.

Genital inspection

62.
That gender is knowable at birth, and that there are only two genders, means- that the only indicator that could be used to determine gender is a child’s genitals.  None of the other factors which comprise or indicate gender (chromosomes, hormones, secondary sex characteristics, reproductive capability, gender identity or social identity) are visible.  None except chromosomes is even knowable at birth.  

63.
It comes as no surprise that the courts have historically privileged genitals-at-birth as the determinant of gender, even in the face of sex reassignment surgery.  

64.
In the past Commonwealth, American and Canadian courts have chosen genitals as the sine qua non of gender assignment, notwithstanding medical evidence that genitals do not  define gender.  

Immutability

65.
That gender is/should be immutable arises most clearly in actions requesting that a state issue a birth certificate post-sex reassignment surgery showing the post-surgical gender.

66.
If one’s sex is determined by one’s genitalia, and one’s genitalia are surgically altered to be genitals of the ‘other’ gender, it would seem to follow that a person had ‘changed their gender’.

67.
In Canada, most jurisdictions have a provision for rectification of gender on a birth certificate after sex reassignment surgery.
  All of the statutes require medical certification of the surgery as a precondition of a new birth certificates, and all the statutes specify that the birth record be amended to show that any subsequently-issued birth certificate show the new gender with no indication that it has been changed.  Some provinces, British Columbia included, prohibit an application for a sex change by a person who is married, the only possible reason for which is to prevent same sex marriages.  But it is not the case in every jurisdiction that there is such a statutory regime.  Where there is not, there have been actions to require the registrar of vital statistics to issue a changed birth certificate evidencing the person’s reassigned gender.  

68.
For example, in Hartin v Director of Bureau of Records etc
 a court was petitioned for  an order that the gender on her birth certificate be changed after sex reassignment surgery.  The court considered the opinion of the New York Academy of medicine with respect to birth certificate changes, which opinion had held: 

The committee concluded, after careful consideration of the many aspects of change of sex on the birth certificate of a transsexual, that:

1. male-to-female transsexuals are still chromosomally males while ostensibly females;

2. it is questionable whether laws and records such as the birth certificate should be changed and thereby used as a means to help psychologically ill persons in their social adaptation.  The Committee is therefore opposed to a change of sex on birth certificates in transsexualism.
69.
The court dismissed the application (basing its reasons on administrative law grounds.) 

70.
A similar result was arrived at in K v Health Division, Department of Human Resources of the State of Oregon
.  The court there said that it was at least equally, if not more reasonable, to assume that in enacting statues it was the intent of the legislature that a ‘birth certificate’ was an historical record of the facts as they existed at time of birth subject to the specific exceptions provided by statute, as against the view that a ‘birth certificate’ is a record  of facts as they presently exist and thus as a record subject to change by order of court by issuance of a ‘new birth certificate’ upon proof of any subsequent changes in facts as recorded in the original birth certificate, including subsequent changes in sex; however, it was not for the Supreme Court to decide which view was preferable for this was a matter of public policy to be decided by the legislature.  
71.
And in a case from the European Court of Human Rights, the issue was whether a member state (France) had discriminated against an individual identified as ‘B’ because France had denied her a birth certificate with a changed gender after sex reassignment surgery.  The relevant legislation provided for rectification of birth records, accomplished by a marginal note on the birth certificate. B requested that her birth certificate be thus rectified. 

72.
Much of the jurisprudence reviewed by the court turned on the question of whether the sex reassignment surgery was ‘voluntary’ or ‘caused by a factor external to the individual’
. If the surgery was ‘voluntary’ and the change of sex ‘a choice’, the birth certificate would not be changed; if it was ‘caused by a factor external to the individual’ it might be.  It is hard to conceive the meaning of ‘voluntary’ in circumstances where an individual is so consumed by the need to bring her/his body into conformity with her/his understanding of her/his gender that s/he is willing to submit to the onerous pre-surgical requirement of cross-living before surgery, and then undergo radical, difficult , and often vastly expensive surgery to rectify her/his gender situation.

73.
In B’s case the court concluded that transsexualism, even where medically acknowledged, cannot be regarded as a true change of sex, as the transsexual, although having lost certain characteristics of his original sex, has not thereby acquired those of the opposite sex…’  

74.
The court noted that there had been ‘significant scientific developments’ since those cases were decided, establishing that chromosomal criterion for sex determination was not infallible; and that current scientific thought is that gender identity is established intraunterinely or immediately after birth.
  

75.
But the Court concluded:

 [I]n the light of the relevant studies carried out and work done by experts in this filed…there still remains some uncertainty as to the essential nature of transsexualism and that the legitimacy of surgical intervention in such cases is sometimes questioned.  The legal situations which result are moreover extremely complex: anatomical, biological, psychological and moral problems in connection with transsexualism and its definition; consent and other requirements to be complied with before any operation; the conditions under which a change of sexual identity can be authorized (validity, scientific presuppositions and legal effects of recourse to surgery, fitness for life with the new sexual identity); international aspects (place where the operation is performed); the legal consequences, retrospective or otherwise, of such a change (rectification of civil status documents); the opportunity to choose a different forename; the confidentiality of documents and information mentioning the change; effects of a family nature (right to marry, fact of an existing marriage, filiation), and so on.  On these various points there is as yet no sufficiently broad consensus between the member States of the Council of Europe to persuade the Court to reach opposite conclusions to those in its Rees
 and Cossey
 judgements. 

The ‘Opposite’ Sex: Complementarity of Genders

76.
The assumption that that the two genders are ‘opposite’ and ‘complementary’ arises most often in marriage and family-related cases.

77.
Sharpe in Transgender Jurisprudence
 (the only legal textbook on the subject of the law relating to transgender people)  argues that the development of the law relating to who ‘counts’ as a bona fide member of a gender category M or F is driven by a homophobic concern that there be no same sex marriages.  While I think that trans people challenge more cultural shibboleths than heterosexual marriage, there is no doubt that one of the ways that trans people challenge the ‘natural’ social order is by the possibility that, if they are married and change their sex, their will be a ‘same sex marriage’: another un-think-able in law until very recently.

78.
The earliest modern case about marriage between two people, one of whom is a post-operative transsexual, is Corbett v Corbett

79.
In Corbett, a MtF transsexual/intersexual  married a man.  The man knew when he married that his wife was transsexual.  He was himself a crossdresser, and had initially sought out his wife because she was a successful example of what he was himself unable to achieve in crossdressing.  They married.  Their evidence differed as to whether they had intercourse:  the wife said they had but the husband had withdrawn during intercourse, crying “I can’t!  I can’t!”.  The husband said there was no intercourse.  It was the wife who told the husband that she wanted to end the marriage.  In response to a petition for maintenance from her, the husband petitioned for a declaration of nullity.   

80.
The medical evidence was extensive, and to the effect that the wife was probably intersexual, or perhaps transsexual with a physical component.  The physicians agreed that gender could be assessed according to at least four, and perhaps five, criteria:

(1) chromosomal factors;
(2) gonadal factors (presence or absence of testes or ovaries);
(3) genital factors, including internal sex organs;
(4) psychological factors; and
(5) secondary sex characteristics thought to reflect hormonal composition.
81.
The medical opinion was also unanimous that sex was fixed at birth and could not be changed.

82.
The court concluded:

“The respondent has been shown to have XY chromosomes and, therefore, to be of male chromosomal sex; to have had testicles prior to the operation and, therefore, to be of male gonadal sex; to have had male external genitalia prior to the operation and, therefore, to be of male gonadal sex; to have had male external genitalia without any evidence of internal or external female sex organs, and therefore, to be of male genital sex; and psychologically to be a transsexual. ..Socially, by which I mean the manner in which the respondent is living in the community, she is living as, and passing as, a woman more or less successfully.”

….
Since marriage is essentially a relationship between man and woman, the validity of the marriage in this case depends, in my judgment, on whether the respondent is or is not a woman.  I think, with respect, that this is a more precise way of formulating the question than that adopted in paragraph 2 of the petition in which it is alleged that the respondent is a male….The question then becomes what is meant by the word ‘woman’ in the context of a marriage, for I am not concerned to determine the ‘legal sex’ of the respondent at large.  Having regard to the essentially heterosexual character of the relationship which is called marriage, the criteria must, in my judgment, be geological, for even the most extreme degree of transsexualism in a male or the most severe hormonal imbalance which can exist in a person with male chromosomes, male gonads and male genitalia cannot reproduce a person who is naturally capable of performing the essential role of a woman in marriage.

83.
Corbett was a very influential judgement, followed in many countries.  For example, in In re Declaratory Relief for Ladrach
 the petitioner, a post-operative MtF transsexual, requested a declaration of entitlement to a marriage licence.   The application was denied because (!)
 the applicant was unable to succeed in a request for a changed birth certificate, and a declaration of gender was required for a marriage licence.  The court went on, citing Corbett v Corbett
:
“It is generally accepted that a person’s sex is determined at birth by an anatomical examination by the birth attendant.  This results in a declaration on the birth certificate of either ‘boy’ or ‘girl’ or ‘male’ or ‘female’.  This then becomes a person’s true sex and as Judge Ormrod stated, ‘[t]he respondent’s operation, therefore, cannot affect her true sex’.”
84.
In R v. Tan
, a 1983 case of the English Court of Appeal, the Court upheld a conviction of a post-operative transsexual woman for keeping a disorderly house, a charge which was gender-specific to men.  The Court explicitly followed Omrod.  

85.
The effect of these cases is to make trans people gender-accountable…to the gender they were assigned at birth.  The Court cannot see the transwoman, see her life is a woman.  The effect of the judgement is that gender is immutable; the transwoman is still a man.  

86.
The logical consequences of that position, for trans people, are horrific.  Imagine: living as a woman perhaps because that is who you know yourself to be (as all of us women do), perhaps because that is what you are required to do in order to modify your body, perhaps because you have already had surgery.  Imagine going out into the world and needing a public washroom.  Which washroom will you use?  If you use the men’s washroom you may be killed.  If you use the women’s washroom, you may be charged with  a crime.   Indeed, on the facts of Corbett it was not clear whether April had been intersexual – in which case the gender attributes she was assigned at birth were mistaken.  Given ambiguity, the doctors should have picked the other gender, and simply made a mistake.  According to Omrod J that may make Corbett not a man, but that doesn’t necessarily make Corbett a woman.  Leaving Corbett herself…where?  In some casually-created third-sex purgatory unnamed and unknown to law?

87.
In Canada, Corbett was followed in C. (L.) v C.(C)
.  In that case a woman and a FtM transsexual married.  The transman had had ‘top’ surgery (mastectomies) and hormones, but had not had penile reconstruction which, at that time, was still considered experimental.  In other words, the transman had done all that he could do to change his gender and was entitled to a birth certificate showing ‘M’.  Notwithstanding that, the court decided that the marriage was invalid as being between two women.  
Phallocentric Decision Making

88.
In R v Harris and McGuiness,
 , however, the New South Wales Court of Appeal in considering a similar question broke with Corbett and held that “whether a person is a ‘male person’ is to be determined by a combination of psychological sex identification and physical attributes existing at the time of the commission of the alleged offence and not by classification based on chromosomal features.  Psychological sex identification alone is not sufficient.”  So though the court was prepared to consider factors other than genitalia, psychological sex identification [gender identity] is not sufficient. 

89.
In Canada, Corbett  was “followed” as recently as 1993 Federal Court decision in R v Owen 
. That case concerned a claim by a preoperative transsexual ‘spouse’ for survivor benefits.  However the court’s reliance on Corbett is obiter, because in Owen, Owen was a preoperative MtF transsexual.  The court held that because the respondent’s gender on her birth certificate was M, her marriage was void; as a result, she was disentitled to widow’s benefits.  The result might have been different had Owen had sex reassignment surgery and a new birth certificate.

90.
The most recent reported case on this issue is the 1999 Texas case of Littleton v Prange.
 Littleton, a post-operative MtF transsexual, married and lived with her husband till her husband died.  Littleton filed a wrongful death suit as the spouse of the deceased, against the physician who had treated her husband, as the spouse of the deceased.  The treating physician claimed, successfully, that her action should be dismissed because she was not a ‘woman’, therefore the marriage was a same sex marriage and void.  The court came to that conclusion notwithstanding that during the pendency of the action Littleton had applied for and been granted an amended birth certificate under the general rectification provisions of Texas law.  The court in Littleton v Prange discounted that evidence, holding that the provisions in the rectification section of the Texas statute were not intended to have a birth certificate speak to the present, and therefore be ‘female’; but rather to change errors made at the time of the initial registration.

Sexual Orientation

91.
Current social paradigms permit only ‘heterosexual’, ‘homosexual’, or ‘bisexual’ as descriptors of one’s sexual orientation.  All of those assume the existence of two-and-only-two genders.  

92.
What, then, is the sexual orientation of a transgender person – preoperatively? Some trans people find themselves attracted to the same gender after as before sex reassignment surgery; others find themselves attracted to members of the ‘opposite’ gender.

93.
And there are non-trans people who are attracted primarily or exclusively to trans people:  a look at the personals pages of any newspaper confirms that.

94.
Interestingly, in some places trans status is taken to be a variation of sexual orientation, not a variation of gender, and legal protection against discrimination is developed under that head rather than under the head of protection against discrimination on the basis of sex. 

95.
Paisley Currah and Shannon Minter, well-known American trans activists and authors of an organizing manual for achieving trans legal protection, offer the pragmatic advice that organizers should choose whichever head is more likely to result in protection for trans people.

96.
The sexual orientation of partners of trans people is also conceptually problematic.  Some partners of trans people stay in a relationship with their trans partner through and after transition.  If the relationship was a heterosexual relationship when it began, and one partner transitions, does that ‘make’ the partner of the trans person a homosexual?  

97.
Cases like Corbett are not analyzed as a question of the sexual orientation of the participants, but rather proceed on the basis that there cannot be a valid marriage between two people of the same gender (whatever their sexual orientation) so the sexual orientation of trans people is not foregrounded as a legal issue.  But the assumptions underlying cases like Corbett is that heterosexuality is the norm.  These cases illustrate the interrelatedness of the assumptions about gender.

The ‘Progressive’ Alternative

98.
Progressive Canadian judicial decisions have adopted from medical experts the metaphor of gender as a ‘spectrum’.
  However the metaphor is profoundly misleading. The assumption of the gender spectrum is that every person fits somewhere on a line, the ends of which are ‘male’ and ‘female’.  The gender spectrum assumes that every person has a gender which does not change.

99.
While the metaphor does recognize that some people do not fit into the M box or the F box, the notion of a line between M and F is mistaken and misleading.  

100.
There is no line along which one could place all human beings according to where each fit on the ‘gender spectrum’.  As a simple illustration:  where does a transsexual person fit on the gender spectrum?  S/he begins at one end of the spectrum and ends up at the other.  So her gender – however one construes it – cannot be placed on the spectrum.

101.
A more apt metaphor for the permutations and combinations of gender-influencing factors might be a molecule:  formed of atoms, behaving in predictable ways in combination with other molecules the same as, and other molecules different than, the molecule.  The commonly-accepted gender indicators such as chromosomes, primary and secondary sex characteristics, hormones, social identity and gender identity, can combine in various ways in an individual, and the particular combination becomes one’s ‘gender’.


[image: image2]
102.
However, as we will see, the development of human rights for trans people in Canada has, fortunately, virtually ignored that jurisprudence and decided claims without regard to an individual’s gender status.  And because same sex marriages are now legal in virtually every Canadian jurisdiction, the preoccupation with preventing same sex marriages is no longer relevant.  
 Discrimination on the basis of gender

103.
However one understands gender, the reality of the current social world is that it is bi-gendered.   The social world is built on the assumptions about gender that we have discussed. 
104.
From M/F washrooms through M/F choice on every form that asks one’s sex, to sex-segregated hospital wards and prison tiers, to the laws about marriage rules about participation in gender-specific activities, trans people must daily navigate a world in which there is, literally, no space for them.

105.
And they experience pervasive and vicious consequences for not ‘fitting’, or being perceived not to fit, neatly into one of the M/F choices.

106.
The consideration of trans issues in the context of human rights jurisprudence is only ten years old in Canada.  But that jurisprudence has consistently recognized that discrimination against trans people is ‘discrimination on the basis of gender’ for the purpose of human rights legislation. 

107.
The trans human rights cases in Canada mostly concern the rights of trans people to access gendered spaces; some concern the right of a trans person to transition on the job.  

108.
There are currently only two superior court decisions about trans people, both in the same case.  Vancouver Rape Relief Society took judicial review of a decision of the then-extant B.C. Human Rights Commission to refer to a hearing the complaint of Kimberly Nixon.  Nixon, a post-operative transsexual woman who had passed Rape Relief’s screening for training was subsequently expelled from the volunteer training because she was transsexual.  In seeking judicial review of the BCHRC’s decision, argued inter alia that discrimination against trans people is discrimination on the basis of ‘gender identity’, not discrimination on the basis of ‘sex’, and that by failing to act on a report which inter alia recommended the addition of ‘gender identity’ to the list of protected grounds in the Human Rights Code, the government had made a conscious choice not to extend human rights people to trans people.  Rape Relief also argued, unsuccessfully, that protection from discrimination on the basis of ‘sex’ was intended only to protect women from discriminatory treatment by men; and therefore did not extend to protect trans people.

109.
The matter was referred to the B.C. Human Rights Tribunal, which found in favour of Nixon, and awarded Nixon the highest amount of damages in the tribunal’s history.

110.
In finding in favour of Nixon, the tribunal rejected Rape Relief’s arguments:

-   that Rape Relief was an organization formed to provide services only to

                 non transwomen;
· that experience growing up being treated as a female is a bona fide occupational requirement for volunteering as a peer counselor at Rape Relief;
· that Nixon had to prove an ‘injury to dignity’ as that concept is understood in Charter litigation after Law v Canada
;
· that Nixon had failed to prove an injury to her dignity; and
· that Rape Relief was shielded from liability for a violation of Nixon’s human rights by section 41 of the Human Rights Code, which protects groups the primary purpose of which is to advance the interests of a group characterized by a common sex from complaints of discrimination from someone who does not share the common sex.
111.
Rape Relief was successful in its judicial review of the human rights decision.  The B.C. Supreme Court held that since the view that transwomen were not ‘real women’ were (as the court characterized it) an  article of faith among members of Rape Relief, they were entitled to exclude Nixon.  The Court also held that the Law test in Charter cases was imported into human rights jurisprudence, and a complainant was required to prove an injury to dignity as an element of her case.  The Court said that Nixon had failed to prove that her dignity had suffered an injury in the sense contemplated by Law since no reasonable transsexual in Nixon’s shoes would consider that she should be able to participate in Rape Relief’s volunteer training program. 
112.
The B.C. Court of Appeal decided, unanimously, in favour of Rape Relief, on the basis that because Rape Relief is a non-profit agency whose purpose is to serve women, they don’t have to follow any human rights norms at all!  Nixon is currently seeking leave to appeal to the Supreme Court of Canada.
 
112.
The Nixon case was argued and decided against a backdrop of human rights decisions which had unanimously favoured trans complainants, and which, remarkably, all concerned pre-operative transsexuals.  

113.
The first trans human rights case to be decided in Canada was C.D.P. (M.L.) c Maison des Jeunes
.  The complainant was employed as a youth outreach worker.  When he advised his employer that he was planning to transition from male to female, his contract was not renewed.  The employer cited concerns that the transition would negatively affect its young clients, and concerns that its funding might be jeopardized.  In holding that the employer’s action constituted discrimination on the basis of sex, the tribunal said “le sexe non seulement s’entend de l’etat d’une personne mai encore comprend le processus meme de l’unification, de tranformation qui constitue le transsexualisme.”

114.
The B.C. case of Sheridan v Sanctuary Investments
 followed shortly thereafter.  Sheridan, a pre-operative transsexual woman, was told that she could not use the women’s washroom in a Victoria gay bar, because other female customers were complaining.  The tribunal held that the bar’s actions discriminated against Sheridan on the basis of her sex and were not justified by the customer complaints.

115.
In Mamela v Vancouver Lesbian Connection the tribunal held that it was discriminatory for the VLC to terminate Mamela as a volunteer on the basis of her allegedly ‘mannish’ behaviour.

116.
Waters v B.C.
, a decision of the B.C.. Human Rights Tribunal requiring the Ministry of Health to fund female to male sex reassignment surgery on the same basis as male to female sex reassignment surgery, is currently being appealed.  The tribunal had ruled in favour of Waters, rejecting the respondent’s arguments that FtM surgery was still experimental.  

117.
Kavanagh v Canada
 concerned the policies of Corrections Canada with respect to male to female transsexual inmates.   Kavanagh was an MtF transsexual who had been taking female hormones since she was 13 years old.  But when she went to prison, Corrections Canada refused to continue her hormone treatments, refused to permit her to have sex reassignment surgery even if she paid for it, and refused to consider housing her in a female prison.  Conditions for Kavanagh in the male facility in which she was housed were so bad that Corrections Canada put her in segregation because, according to them, there was no other way to keep her safe.  By the time that Kavanagh’s complaint was heard, parts of it had been settled, and as a result she had SRS and was moved to a female correctional facility.

118.
The tribunal concluded that Corrections Canada’s absolute prohibition against SRS for inmates was discriminatory on the basis of sex; but that the policy of refusing to house preoperative transsexual women in women’s correctional facilities was justified.  However they required Corrections Canada to take particular measures to protect transwomen who were housed in its facilities.  Corrections Canada did not dispute that a post-operative transsexual woman was properly housed in women’s correctional facilities.

119.
The federal Human Rights Commission applied for judicial review of that portion of the CHRT decision which held that the policy of housing pre-operative transsexual women was justified; its application was dismissed.

120.
In Ferris v OTEU Local 115
, the complainant had worked for many years as a dispatcher in a taxi company.  She was a MtF transsexual; but could not have sex reassignment surgery for medical reasons.  A coworker complained about her using the women’s washroom (as she had always done), and ultimately Ferris lost her job.  Ferris’ successful complaint was against the union for discriminating against Ferris by failing to represent her interests and instead by its conduct siding with the complaining coworker.

121.
In Montreuil v National Bank of Canada
 the complainant, a lawyer with an MBA who had been teaching at a CEGEP in Quebec City, was fired after someone saw her dressed as a woman in a shopping mall.  Concluding that she could not continue to live her life in the closet, Montreuil moved to Montreal where she applied for an entry-level position at the respondent bank.  She disclosed her transsexual status at her interview.  The bank refused to hire her.  She filed a human rights complaint.  The bank’s reasons for not hiring her were that she was overqualified; and that they were concerned that the complainant would use her position in the bank as a ‘platform’ for espousing the rights of transsexual people.  Montreuil won.

122.
So transsexual people have been uniformly successful in their human rights complaints.  Even if Nixon does not succeed in the B.C. Court of Appeal, and her human rights complaint is dismissed, it is likely that it will be dismissed on grounds which apply only to women-only groups. 

123.
The only case concerning a non-transsexual transgender person is Tewnion v. Canada. 
  Tewnion launched a Charter challenge of his dismissal from the Canadian Armed Forces because he was found dressed in women’s clothes.  His pleadings were struck on the ground that there was no evidence that cross dressers are historically disadvantaged in a manner that attracts Charter protection and that, in any event, Tewnion was dismissed not for who he was but for what he did.    The case is certainly not determinative of the availability of  Charter remedies for transgender and transsexual people, but its focus on it’s-not-what-you-are-it’s-what-you-did is troublesome.  

Light at the End of the Tunnel 

124.
Because the decisions of human rights tribunals concern pre-operative transsexuals, the results are applicable to transgender people who are either transsexual, but unable or unwilling to have the expensive and dangerous sex reassignment surgery, or because they are transgender.  This line of cases opens the way for decisions in every area of law that do not turn on which genitalia a person has.  Because same sex marriage is about to be legal across Canada (either by way of amendments to the federal legislation governing marriage capacity, or by extension of the case law holding that it is contrary to the Charter to prohibit same sex marriage to the last four Canadian jurisdictions where the matter has not yet been decided) the issue of whether an individual is of the ‘opposite’ sex will eliminate the need for determinations of the validity of a marriage based on whether one of the spouses is ‘really’ a member of the gender they live in. 

125.
In addition to the ability to rely on human rights statutes, and the elimination of the need to argue about gender in the context of marriage, trans people have the Charter available to challenge discriminatory laws, policies, and programs of the federal or provincial government.  Following the precedents set by lesbians and gay men in gaining recognition and protection under section 15 of the Charter, trans people – or at least those trans people who live full time in one gender situation – the road to Charter-protected status should be relatively straightforward.

126.
However, one must never underestimate the power of gender shock, that reaction we non-trans people have when first we are confronted by people whose existence challenges some of our most deeply-held beliefs about the nature of the world.  Judges can make puzzling decisions when the law and their most basic assumptions collide.  For an example in the context of lesbian and gay rights, it is instructive to read the judgement of the B.C. Supreme Court in Barbeau et al v Canada
 – the first same sex marriage case – and compare it to the decisions of every other Canadian court which considered the issue.

127.
We suggest that Tewmion
 is a similar example in the trans context.  Both comparisons illustrate the difference that the attitude of the judge makes to the outcome of a case.1
Till the World Changes

128.
Till the time comes when the world has changed to deemphasize gender, so that we are all free to (re)present our gender as we choose, it seems to me self-evident that we must permit each of us to claim the gender, and the gender presentation, which suits us; and the law should take account of that.  

129.
To require that a person endure sex reassignment surgery to change their genitals in order to gain admission to the ‘other’ gender is barbaric.  While some transsexual people may want to have the surgery, it should not be the sine qua non of being able to assert one’s true gender.  To the argument that such a position will lead inevitably to a destabilizing uncertainty, we suggest that it precisely the rigidity of current gender categories which gives rise to gender shock and mistreatment of people who don’t fit neatly into M/F boxes.  And we suggest that everyone benefits by understanding the multifactoral nature of gender.  

I was shocked the first time that someone said in a meeting they were neither, or both, male or female.  


I tried hard to respect their identity.  But I returned the next week to confess my failure.  What should I do about the pronouns? 


S/he said s/he didn’t care how I referred to them.





Think of a time when you saw someone, maybe spoke to them, and didn’t know their gender.  Think of a time when you have been mistaken about someone’s gender.  


What was your reaction?  Were you embarrassed?  Nonplussed?  Angry?  Did you feel tricked?  Betrayed?  





I remember vividly my first experience of gender shock.  It was 1966.  I was a student at Queen’s University.  I saw a young man riding down the street in Kingston wearing a ponytail.  It was as if I had witnessed him naked:  it was shocking.  Gender shock.





Imagine that the handouts today are permeated with a hormone.  Within 7 days, you will find that all of your external gender characteristics have changed.;





For women: your breasts will shrink away leaving nothing but a vestigial nipple.  Your clitoris will lengthen and grow till it has the size and behaviour of a penis; and you will develop testes.  You voice will deepen; you will grow facial hair.  





For men, your penis will shrink and your testes will retreat into your body. Your voice will lighten.  You will lose your body and facial hair, and develop breasts.





These changes are irreversible.  But you continue to feel the same way about yourself as you always have: you are, you know you are, a woman/man; this is wrong.





When they tell you that you have to live your life like that…














Endnotes


� The first legislation to protect transgender people was passed  in a municipal enactment in the U.S. that subsumed trans people under ‘sexual orientation’.  The first comprehensive public policy  study of trans people was done in San Francisco in 1994.   Judith Butler’s ovarian study, Gender Trouble, was published in 1990 by Routledge.


� A very few babies are born with ambiguous genitalia, that is, genitalia which are difficult for the practitioner to assign to F or to M.  Those children are intersexed.  During the 70s and 80s the conventional wisdom with respect to the treatment of ambiguously-gendered babies was that gender was socially bestowed, so one should create vaginas surgically for them, and instruct the parents to raise the child as a girl and never to tell their child about the surgery she has had.  Intersex activists describe the horrific abuse they suffered at the hands of the pediatric surgeons who believed that it was only nurture, and not nature, which dictated gender formation.  Intersex people do not generally identify as transgender


� On first encounter, we register someone’s gender along with, at least, their apparent race and class:  clues about our relative power in the situation.  When they speak, we make additional assumptions.


� Kimberly Nixon is my MtF postoperative transsexual client in her human rights complaint against Rape Relief and a co-panelist in this workshop.


� I owe the concept of ‘othering’ to Sheila Gilhooly (personal conversation with the author, 1992)


� “God created Adam and Eve, not Adam and Steve”.  


� White, Carolyn Re/Defining Gender and Sex: Educating for Trans, Transsexual, and Intersex Access and Inclusion to Sexual Assault Centres and Transition Houses (UBC M.A. thesis) available at � HYPERLINK "http://www.barbarafindlay.com" ��www.barbarafindlay.com�


� There may be other assumptions operating which I cannot see because as a non-trans person I have absorbed the assumptions about gender so thoroughly that I cannot see them.


� I put “in fact” in quotes for two reasons.  The first is that there is still scientific debate about the ‘cause’ of, and the nature of, gender.  The second is that I want to draw attention to the narrative-creating function of anyone (including the courts) charged with determining someone’s gender. In a neat example of ex post facto logic, the person charged with the responsibility to determine gender starts by deciding which gender story s/he will accept; then compares the person to the criteria they have established as critical.  


� Olive Johnson The Sexual Spectrum Vancouver, Raincoast Books, 2004


� This is not true in all cultures.  Some aboriginal nations have historically had a status of ‘walks between’ or ‘two spirited person’ who was raised either as a member of the gender matching their gender identity, or raised as the member of a third gender, often with significant shamanic responsibilities.  


� In addition to gender identity disorder,  some of the identified conditions which cause anomalous gender signs or performance include Klinefelter’s Syndrome (an atypical chromosome pattern of XXY);  hypogonadism (lack of testicular function); hypospadias (anomalous penis development); Turners Syndrome (absence of female genitals); Mayer-Rokitansky-Kuster-Hauser Syndrome (MRKH-L) (absence of a uterus in females). 


� Gender identity disorder was formerly called ‘transsexualism’ or ‘gender dysphoria’.  Its name was changed because of the pathological implications of the earlier terms.  The current DSM, DSMIV, provides: 


Diagnostic Criteria for Gender Identity Disorder


. A   A strong persistent cross-gender identification (not merely a desire for any perceived cultural advantages of being the other sex). In children, the disturbance is manifested by four (or more) of the following: 


Repeatedly stated desire to be, or insistence that he or she is, the other sex. 


In boys, preference for cross-dressing or simulating female attire; In girls, insistence on wearing only stereotypical masculine clothing. 


Strong and persistent preferences for cross-sex roles in make believe play or persistent fantasies of being the other sex. 


Intense desire to participate in the stereotypical games and pastimes of the other sex. 


Strong preference for playmates of the other sex. 


In adolescents and adults, the disturbance is manifested by symptoms such as a stated desire to be the other sex, frequent passing as the other sex, desire to live or be treated as the other sex, or the conviction that he or she has the typical feelings and reactions of the other sex. 


B. Persistent discomfort with his or her sex or sense of inappropriateness in the gender role of that sex. 


In children, the disturbance is manifested by any of the following: �In boys, assertion that his penis or testes are disgusting or will disappear or assertion that it would be better not to have a penis, or aversion toward rough-and-tumble play and rejection of male stereotypical toys, games, and activities. �In girls, rejection of urinating in a sitting position, assertion that she has or will grow a penis, or assertion that she does not want to grow breasts or menstruate, or marked aversion toward normative feminine clothing. 


In adolescents and adults, the disturbance is manifested by symptoms such as preoccupation with getting rid of primary and secondary sex characteristics (e.g., request for hormones, surgery, or other procedures to physically alter sexual characteristics to simulate the other sex) or belief that he or she was born the wrong sex. 


C. The disturbance is not concurrent with physical intersex condition. 


D. The disturbance causes clinically significant distress or impairment in social, occupational, or other important areas of functioning. 








� The HBIGDA standards of care for transsexual people require two psychiatric or psychological diagnoses of the disorder as a precondition of surgery, which insulates surgeons from negligence claims.  Before a person is eligible for sex reassignment surgery (SRS), s/he must live full time in the target gender for up to two years before the surgery is performed.  There is no similar requirement for any other medical treatment.  This precondition is excruciating for trans people who must live in the target gender before their bodies have assumed the characteristics of that gender –in other words at a time when cross-living is most likely to expose them to ridicule and abuse.





� RSBC 1996 c 479


� 27 (1) If a person in respect of whom trans-sexual surgery has been performed is unmarried on the date the person applies under this section, the chief executive officer must, on application made to the chief executive officer in accordance with subsection (2), change the sex designation on the registration of birth of the person in such a manner that the sex designation is consistent with the intended results of the trans-sexual surgery. 


      (2) An application under subsection (1) must be made in the form required by the chief executive officer and must be accompanied by, 


(a)�
�
if the trans-sexual surgery was performed in a province of Canada, the certificate of a medical practitioner, qualified and licensed to practise medicine in that province, explaining the surgical procedures carried out and certifying that the medical practitioner performed the trans-sexual surgery on the applicant,�
�
�
(b)�
�
if the trans-sexual surgery was performed in a jurisdiction outside Canada,�
�
�



(i)�
�
evidence satisfactory to the chief executive officer that the person who performed the surgery was, at the time of the surgery, qualified and licensed to practise medicine in that jurisdiction, and�
�
�
(ii)�
�
the certificate referred to in paragraph (a) certified by the person who performed the surgery, and�
�
�



(c)�
�
the certificate of a medical practitioner who did not perform the trans- sexual surgery, but who is qualified and licensed to practise medicine in the jurisdiction where the applicant resides, certifying that�
�
�



(i)�
�
the medical practitioner examined the applicant,�
�
�
(ii)�
�
the results of the medical practitioner's examination substantiate the certificate of the practitioner who performed the trans-sexual surgery, and�
�
�
(iii)�
�
the trans-sexual surgery is complete by accepted medical standards.�
�
�
      (3) A birth certificate issued after the registration of birth is changed under this section must be issued as if the original registration had been made showing the sex designation as changed under this section. 





� RSBC 1996 c 328


� Personal conversation with Micheline Montreuil


� Only once have I seen a federal government form which included ‘transsexual’ as a gender category.  It was a survey about the transmission of HIV/AIDS.


� The Diagnostic and Statistical Manual, the periodically-updated bible of diagnoses used by psychiatrists internationally.


� Harold Garfinkel, in his ovular work Studies in Ethnomethodology(Prentice-Hall Inc, 1967) studied the social construction of gender by investigating the manner in which gender is assigned to newborns.


� As a matter of anatomical fact, male and female fetuses start out the same with respect to genitals, and then morphological difference develop.  And the longest clitoris is longer than the shortest penis.


� Vital Statistics Act, RSBC c.    s. 27; Vital Statistics Act RSA 2000 c. V-4 s. 22; C.C.C.M. c V-60 s. 25; RSO 1990 c. V-4 s. 36; An Act Respecting the Change of Name and Other Particulars of Civil Status RSQ c. C-10 s. 16-22; Vital Statistics Act RSNB c. V-3 s. 34; RSPEI c. V 4.1 s. 12; RSNS c. 1989 c. 494 s. 25.  
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